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Dear Ms. Keeney:

R & S PCS, Inc. (ItR & Sit) hereby requests a de minimis
waiver of section 24.720(f) of the Commissiaft's broadband pcs
auction rules to permit the company to participate in the
upcoming C Block PCS auction. R & S, a Delaware corporation,
like B & P PCS, Inc. (ItB & pit) is wholly owned by Robert L.
Johnson and has the same affiliated entities. Accordingly, R & S
also requests that its eligibility and small business status for
the C Block auction be based on the 1993, 1992 and 1991 financial
statements of its affiliates.

Specifically, R & S requests confirmation that, in
demonstrating compliance with the Commission's entrepreneur block
and small business financial caps, it may aggregate Mile Hi's
calendar year figures for 1991, 1992 and 1993 with BET Holdings,
Inc.'s (ItBHI") fiscal-year figures for 1991, 1992 and 1993, or,
alternatively, that R & S may aggregate Mile Hi's calendar-year
figures with BHI's estimated calendar-year figures for those same
years. The basis for this request is set forth in the attached
Waiver Request submitted by B & P on July 20, 1995. R & S is
similarly situated with B & P and, in fact, is a mirror image of
the company. Accordingly, not unlike B & P, R & S also is
arbitrarily disadvantaged by the fact that one of its affiliates,
BHI, prepares its financial statements on a fiscal-year basis
ending on July 31. R & S requests a waiver identical
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to that requested by B & P on July 20, 1995. A copy of B & pIS
Waiver Request, therefore, is submitted herewith in support of R
& S's waiver Request.

Respectfully submitted,

R & S PCS, INC.

Attachment

By: L~~~
Richard S. Denning

Its Attorneys
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PP Docket No. 93-253
GN Docket No. 90-314
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Dear Ms, Keeney:

On July 18, 1995, the Federal Co-.unication. co_ission
(the "Co_i••ion") released the SiGh Blpqrt "'" 0r4tr in the
Personal co_unication. Service. co~titiv.4biddinqdocket
clarifying, in part, the .easur..ent of "gro•• revenue." under
Section 24,720(f) of the RUle.,al specifically, the Co..i.sion
confirmed that, pur.uant to Section 24,720(f) of the broadband
PCS rules, the relevant years for deteraininq coapliance with the
entrepreneur block eliqibility requir..ents and saall business
definition are 1993, 1992 and 1991 for coapanie. whose financial
statements are prepared on a calendar-year basis,ll For

1/ ~ Sixtb BePAES ap4 order, PP Docket No 93-253, GN Docket
No. 90-314, GN Docket No, 93-252 at , 56 (adopted and released
July 18, 1995).

~/ Section 24,720(f) of the Co..ission's rules provides:

Gro•• revenues shall .ean all inco.. receiVed by an
entity, wbether earned or passive, bafore any
daductiona are .ade for costs of doinq business (e.g.
co.t of qood. sold), as evidenced by audited financial
s~at...nt. for the relevant nuabar of calendar years
preceding January 1, 1994, or, if audited financial
stat..-nt. were not prepared on a calendar-year basis,
for the .o.t recently coapleted fiscal years preceding
the filing of the applicant's short-fora application
(PCC Pora 175). ~ 47 C.F.R. S 24,720(f).
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compani.s pr.paring th.ir financial stat•••nts on a fiscal- y.ar
basis, how.v.r, the rule provia•• that the r.l.vant y.ars for
determining eligibility are the most rec.nt fiscal years
preceding the filing of the short form application.

The Commis.ion explain.d that the distinction in the
rule was made wh.n the C Block applications w.r. to b. filed in
early 1995. 11 How.ver, based on the d.lay of the short-form
filing date, the Co..ission r.cognized that the rul.'s
distinction b.twe.n calendar years ana fiscal y.ars may result in
undue hardship to c.rtain PCS applicants, au. to an applicant's,
or its affiliat.'s, particular accounting practic.s.
Accordingly, the Co..ission d.l.gat.d authority to the Wir.less
Telecommunications Bureau (the "Bureau") to ent.rtain waiver
requests. i1

Pursuant to the Bur.au's d.legat.d authority, and
Sections 24.819 and 1.3 of the Co..is.ion'. rul•• , B , P PCS,
Inc. (tlB , PH) h.r.by requ••ts a a ainiai. waiv.r of S.ction
24.720(f) to consid.r BIT Holding., Inc.'. ("BHI") financial
stat••ents for fiscal y.ar. 1991, 1992 and 1993 in d.teraining B
, P's ability to bid in the C Block auction.a. a small bu.in••••
Grant of this waiv.r would p.rait B , P to aggregat. BHI's gross
rev.nu•• and total a.s.t., as r.ported on a"'fiscal-y.ar basis,
with the 1991, 1992 ana 1993 cal.ndar-y.ar gross r.v.nu•• of Mile
Hi Cable Partn.rs, L.P. ("Mil. Hi"), a coapany affiliat.d company
with B ,P. In the alt.rnativ., B , P r.qu.sts that the
co..ission grant it a waiv.r to aggregate BHI'••sti.at.d
calendar-y.ar gross r.v.nu.s for 1991, 1992 and 1993, with Mile
Hi's calendar-y.ar fiqur.s in tho•• y.ars to d.t.rmin. B , P's C
Block auction .ligibility and bidding status.

B , P requ••t. this waiv.r on the grounds that the
op.ration of the ca.ai••ion's rule. would arbitrarily
disadvantage B , P becau•• on. of B , P's affiliat•• , BHI,
pr.pare. its financial .tat..ent. on a fiscal-y.ar basis.
Mor.over, becau•• th. Co..ission's rules do not addr.ss the issue
of how aggregation of r.v.nu.s would occur wh.n so.e affiliat.s
are on a calendar-y.ar basis and so•• are on a fiscal-y.ar basis,
a waiver i. required to provide certainty prior to the
auction. v

~/ ~ SiXth B9p9rt and Ord.r at , 57.

i./ ~

2/ Und.r on. interpr.tation of the co..i ••ion'. affiliation and
aggr.gation rule. B , P would be qualified to bid in the C Block

(continu.d ••. )
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Without the waiver, B , P possibly would face the
hardship of beinq excluded from participation in the upcoainq C
Block auctions based on BHI's decision to account for its
revenues and assets on a fiscal-year basis endinq July 31 and a
gap in the Commission's rules. Because BHI prepare. its
financial stateaents on the basis of fiscal years endinq JUly 31,
the Commission's rules would require that B & P's eligibility to
bid and biddinq status be determined by BHI'. revenues in fiscal
years 1994, 1993 and 1992, de.pite the fact that B , P and Mile
Hi account for their revenues on a calendar-year ba.is. In turn,
the affiliation rule. miqht be interpreted to require that B , P
aqqreqate BHI's 1994 fiscal-year qros. revenu•• with Mile Hi's
1993 calendar-year qross revenue. to d.t.raine B & P's biddinq
eliqibility and statu.. Adoption ot this readinq ot the Rule.
would disadvantaqe 8 , P because this aqqreqation would re.ult in
accumulated qross revenues for B , P for 1994 that exceed the
entrepreneur block revenue. cap by approxiaately $3 aillion.
Accordinqly, ab••nt a waiv.r and becau.e ot the perf.ctly
leqitimate, but inconsi.tent, reportinq period. ot 8 , P and BKI,
B , P would b. excluded froa participatinq in the C Block
auction.

If BHI'. tinancial stat...nts had.Peen pr.pared on a
calendar-year basi., B & P would be qualified to bid in the C
Block auctions a. a ••all bu.in.... Pursuant to the Co..i.sion's
rules, the relevant year. tor det.raining bidding eliqibility of
co.panie. preparinq their tinancial stat..ent. on a calendar-year
ba.is are 1991, 1992 and 1993. It Mile Hi'. calendar-year
revenue fiqures and BHI's estiaated calendar-year revenue

~I ( ... continued)
auction, without need for qrant ot a waiver reque.t. Under the
Co..i ••ion'. rule., BRI'. 1994 fi.cal year gro•• r.venu•• are
counted. The Ca.ai..ion's rule., how.ver, do not count 1994
financial. for ca.pani•• that pr.par. th.ir tinancial atat..ents
on a calendar-year ba.i., and thus the calendar y.ar 1994 gross
revenue. for a ca.pany would not be u.ed in d.teraining
co.pliance with the .ntr.preneur block or ...11 bu.ine••
financialliait•• iIa 47 C.F.R. S 24.720(t). Thu., BHI'. tiscal
year 1994 qro•• revenu•• , which fall well below the financial
cap, would be con.idered without ret.r.nc. to Ml1. Hl's cal.ndar
year 1994 gro.. r.v.nu.. and B & P would aeet the applicabl.
rev.nu. caps. K.vereb.l••• , becau.e the rul•• do not expr•••ly
stat. the ••thad for attreqatlnq the r.venue. and a•••t. of
aftiliate. that have dltt.rent accounting ..thad., B , P, in an
abundance of caution, requ••ts this waiver.
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fiCJUres~ are aqqregated, B & P would .e.t the conditions of the
Co.-i.sion's affiliation exe.ption rule.. Siailarly, if BKI's
fiscal-year fiqure. for 1991, 1992 and 1993 are agqregated with
Mile Hi's calendar-year tiqures for 1991, 1992 and 1993, B & P
would meet the conditions of the Comaission'. affiliation
exemption rules.

B & P subaits that the public intere.t would be served
by grant of this waiver request. There is no rational basis for
disqualifying B & P fro. participating in the C Block auction
simply because BHI has adopted a fiscal-year ..thod of
accounting. The effect of the Co_is.ion's rule would be to
permit companies to bid, who•• pre.ent revenue. exc.ed B & P's
attributable revenue., While barring B & P's intended
participation simply becau.e BHI accounts for it. rev.nue. on a
fiscal year that conclud.s on July 31. For .xampl., a calendar
y.ar basis company that had revenue. of $120 million in 1993, but
that had acquired a busin••• during 1994 that g.nerated an
additional $50 aillion in annual revenue, would be permitted to
participat. in the C Block auction notwith.tanding the fact that
its $170 million in annual gro•• rev.nue. far exce.d. B & P'.
annual gro•• revenue••

Excluding B , P from the auction al.o would undermine
the Co_is.ion's goal of providing firms of limit.d size a
meaningful opportunity to participate in the coapetitive bidding
proces.. BHI'. choice of an accounting method .hould not prevent
B , P from m••tinq the Co_i••ion'. financial caps wh.n similarly
situated companie., that have adopted a different accounting
m.thod, would be permitted to coapete for C Block lic.n••••
considerinq B & pIS .liqibility to bid based on the same years
considered for coapanie. that operate on a calendar-year basis
will fairly resolve the uncertainty in the rule without
disadvantaging the public while simultaneou.ly incr.asing the
number of bidder. by one.

Accordingly, B , P reque.t. that its entrepreneur block
eliqibility and ...11 bu.ine•• statu. be deterained on the 1993,
1992 and 1991 financial statement. of it. affiliate••
Specifically, B , P reque.t. confirmation that it may agqregate
Mile Hi'. calendar-year figure. for 1991, 1992 and 1993 with
BHI's fiscal-year figure. for 1991, 1992 or 1993, or,
alternativ.Jy, that B , P say aqqregate Mile Hi's calendar-year
fiqure. with BHI'...tiaated calendar-year fiqure. for those ....
y.ar.. Grantinc; this a ainiai. waiver will prevent the

1/ 8HI'. gro.s revenue. for each of the calendar year. 1991,
1992 and 1993 can be extrapolated fro. 8HI'. audited fi.cal y.ar
financial state.ents for the corre.pondinq period••
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unintentional disqualification of a coapany based solely upon the
particular, lonq-established accountinq practice. of one of its
aff iliates. 2/

"

By:

Respectfully sUbaitted,

B , P PCS, INC.

~~V__.J

Richard S. Denninq

It. Attorneys

7/ BRI has prepared its financial stateaenta on a fiscal-year
baais since 1980, approxiaately 15 years before the adoption of
section 24.720(f).


